BUSINESS ADVISORS & INSOLVENCY SPECIALISTS

THE AVONWOOD HOMES
COLLAPSE
ON
5 MAY 2000

PRESENTED BY:

PAUL A. PATTISON
PATTISONS
BUSINESS ADVISORS
INSOLVENCY SPECIALISTS
AUCKLAND
NEW ZEALAND
23 AUGUST 2001

™
Patlison Consulling Pty Lid  ,  Level 14, 461 Bourke Strest  Level 6, 329 Thomas Street  www.pattisons.com.au
ABN 24 434 194 066 Metbourne Victoria 3000 Dandenong Victoria 3175 pattisons@patiisons.com.au
ACN 075 638 501 . Telephone 9600 4611 Telephone 9792 5611
! Fax 9602 5007 Fax 9792 5822

| DX 562 Melbourns



PATTISONS

THE AVONWOOD HOMES COLLAPSE
5 MAY 2000

Presented by: PAUL A. PATTISON
FOR
IPAA MELBOURNE FORUM
23 AUGUST 2001

AUCKLAND
NEW ZEALAND




THE AVONWOOD HOMES COLLAPSE
5 MAY 2000

BACKGROUND TO MY APPOINTMENT

On 5 May 2000 the directors of Avonwood Homes Pty Ltd (In Liguidation)
(“Avonwood”) made an application to the Supreme Court of Victoria in proceeding
Number 5288 of 2000 (“Receiver Application”) seeking the appointment of a Receiver
and Manager to the assets and undertaking of Avonwood. An identical application
was made for two companies related to Avonwood , namely, in respect of Avonwood

Homes (Aust) Pty Ltd and Avonwood Homes (Qld) Pty Ltd. These applicaﬁohs were

made in the same proceeding.

- BACKGROUND TO AVONWOOD HOMES AND RELATED COMPANIES

The three Avonwood companies operated as a group of related building companies

principally throughout Victoria and Queensiand.

Avonwood was a volume builder of homes throughout Victoria with volume sales of

$140million in the year preceding my appointment.

As at the date of the Application by the directors for the appointment of a Receiver and
Managér to the Court, Avonwood Homes had 606 houses at various stages of
construction with a further 280 contracts signed for the construction of houses
throughout Victoria for which construction had not yet commenced. A further 180

deposits had been received for which no contracts had been signed. In total,

therefore, 1066 potential agreements existed.
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Avonwood Homes (Aust) Pty Ltd was the company that employed all of the employees

for the group. There were 108 employees employed by this company as at the date of

my appointment.

Avonwood Homes (QId) Pty Ltd (ACN 083 854 684) was a small building company
operating out of Queensland. As at the date of my appointment, it had 14 houses at

various stages of construction, with a further eight contracts signed for and ready for

construction. It also had received four deposits for which no contracts had been

executed.

There were no fixed and floating debenture mortgages registered over the assets of

any of the companies in favour of any person or company.

Based on my investigations into the activities of the group since my appointment, it
was apparent that the companies did not have sufficient financial resources to

complete either the partly completed building contracts and the non-start building

contracts at the time of my appointment.

It appeared that Avonwood expanded too quickly and was severely under-capitalised
to handle the volume of building contracts that the group obtained in a relatively short

period of time. Avonwod had significant cashflow difficulties

As at the date of my appointment, Avonwood was indebted to its bankers for
approximately $1.5 million. The Bank’s debt was secured by way of specific
mortgage security over display homes and land owned by Avonwood and Avonwood
Homes (QId) Pty Ltd in both Victoria and Queensland. During the administration some
display homes and land were sold and the proceeds applied to reduce the debt to the

Bank. The indebtedness to the Bank was eventually repaid in full.
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The bank withdraw its financial support to the group before the Receiver Application

was made as Avonwood had exceeded its lending limits.

In addition to the debt owed to the Bank, Avonwood was indebted to trade creditors
(unsecured) in the sum of approximately $15.4 million, not including contingent

liabilities estimated at $2.1 million as at the date of my appointment.

Subsequent to my appointment there has been significant media interest through

either newspapers, radio and television coverage in respect of the ongoing activities of

Avonwood.

The media interest has generated in excess of 800 references following my

appointment, reporting its effect on home owners, sub-contractors and the affairs of

the Company.

Prior to my appointment the financial problems surrounding the companies also
attracted significant publicity in the four weeks leading up to the Receiver Application,
given the number of home owners and frade creditors concerned. This publicity did

not assist the efforts of the companies to secure a buyer for their assets or to seek an

alternative rescue plan prior to my Appointment.

Various options were debated between the directors and several insolvency

practitioners in Melbourne as to how to resolve the companies’ problems. Voluntary

Administrator was the common advice given. | disagreed with this advice.

Advantages were perceived by me at the time of appointing a Receiver and Manager
(by the Court) instead of a Voluntary Administrator to each of the companies on the

basis primarily, that a Receiver and Manager would not have been restrained by the
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strict time limits and personal liability that applied under Part 5.3A of the Corporations
Law to Voluntary Administrators, and an argument that an appointment of a Receiver

and Manager may not have triggered an automatic termination of the 886 of building

contracts that Avonwood had with home owners (as such an appointment was not

specifically identified as an event of default under the Building Contracts).

WINDING UP APPLICATION AND APPOINTMENT OF PROVISIONAL
LIQUIDATOR

The Receiver Application was heard by His Honour, Mr Justice Mandie of the
Supreme Court of Victoria on 5 May 2001. At the conclusion of the hearing, His
Honour was not minded to make an Order for the appointment of a Receiver and
Manager. Upon the request of Counsel for the directors and with my consent, His
Honour made an order appointing me as the Provisional Liquidator of Avonwood and
of the two related companies on the undertaing that the directors filed by no later than
8 May 2000 a winding up application in respect of Avonwood and the two related
companies.A winding up application was filed with respect to each Avonwood

company on 8 May 2000 in accordance with the Order of Mr Justice Mandie.

The returh date for the Court to hear the winding up application of Avonwood and

related companies was set down for 27 October 2000.

COURT ORDER

On 5 May 2000 the Honourable Justice Mandie may the followihg Order in respect to
Avonwood. (Similar Orders were made in respect to Avonwood Homes (Aust) Pty Ltd

and Avonwood Homes (QLD) Pty Ltd.
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THE COURT ORDERS THAT;

1. The requirements of Section 4654 of the Corporations Law and of Order 5.6
of the Supreme Court (Corporations Law) Rules be dispensed with and that pending the
Jiling of the above mentioned originating process the originating process in No. 5288.of

2000 be treated as a winding up application.

Paul Anthony Pattison, Chartered Accountant, of Pattisons, Level 14,461 Bourke Street

2.
Melbourne, Victoria is appointed provisional liquidator (“Provisional Liquidator”) to all
of the assets and undertaking of Avonwood Homes Pty Ltd (A.C.N. 056 308 420).

3. The Provisional Liquidator have all of the powers that a liguidator of a company would

have pursuant fo section 477 of the Corporations Law and, without limiting the foregoing,

the following powers:

A. To enter into possession and take control of all assets of the Company including all

assets of the Company used in or relating to their operations together with all books,
records, computers, plant, equipment, computer disks and any other papers or records

relating theretfo within or outside Australia;

To deal with any monies held by or on behalf of any of the Company or their officers,
employees or agents or any of them, being monies received in relation to or employed in

the operations of any of the Company within or outside Australia,

To operate and inspect any account at any bank or other financial institution held
within or outside Australia being an account operated by any of the Company or its
officers, employees or agents or any of them and o withdraw any such monies and to
pay any such monies info an account or accounts opened and/or maintained by or for

the Provisional Liquidator,

To appoint a solicitor, accountant or other professionally qualified person within or
outside Australia to assist the Provisional Liquidator,

To delegate to his consultants, employees and/or agents whether within or outside
Australia any business or matter that the Provisional Liquidator is unable to do himself

or that can be done more conveniently by those others;
F. To convert property (including debts owed to the Company) to money;,

G. Where a debt or liability relating to the operation of the Company is owed to the
Company, to prove the debt or liability in a bankruprcy, insolvency or winding —up and,
in connection therewith, fo received dividends and fo assent to a proposal for a

composition or scheme of arrangement;
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H. To compromises on such terms and conditions that the Provisional Liguidator considers
Jit, all debts owed by the Company to any person,

I Toreceive any monies due to the Company or relating to the operations of the

comparny;

To execute any document, bring or defend any proceeding or do any other act or thing
relating to the operation of the Company in the name of or behalf of the Company , its

officers, employees or agents or any of them,

K. To apply for further orders;

To receive remuneration on a time basis within the scale of charges issued by the
Insolvency Practitioners Association of Australia, such remuneration to be paid from

the assets and undertaking of the Company.

The Provisional Ligquidator’s costs be taxed and paid out of the property of the Company.

4
5 The hearing of this application be adjourned sine die. (in No.5288 of 2000)
6 Reserved the costs of the Company and of Dexta Pty Ltd and Suncorp Mertway Pty Ltd of

this day in No. 52 88 of 2000.

7 There be liberty to apply.

This Order be authenticated by being drawn up by the Company’s solictors and signed by
the Judge forthwith pursuant to Rule 60.04 of the Supreme Court (General Civil Procedure)

Rules 1996.
ASSESSMENT PRIOR TO 5 MAY 2000

Based on my preliminary investigations regarding Avonwood and its related

companies, it was my opinion that the companies were insolvent.
Further the Australian Securities and Investments Commission has been investigating

the financial position of the Companies prior to my appointment and were anxious that
the Companies appoint an insolvency administrator immmediately to take control of the

Companies’ assets.

a\avonwood conference paper.doc



PATTISONS

If the Companies had any chance of being able to salvage the benefit of the building
contracts and provide a return to creditors, it was my opinion, the interests of the

e Companies would
Receiver and Manager to the assets and undertaking of the Companies.

After investigating the various building contracts in place, it was my opinion that the
appointment of a Receiver and Manager by a Court to the assets of the Companies
may not have caused an immediate default by Avonwood and Avonwood Homes
(QLD) Pty Ltd under the building contracts. This may have assisted in trying to assign
the benefit of the contracts to a third party and therefore maximise the value of the
assets of the Company. Ideally the sale of work in progress and a sale of the share of

the profits on the existing contracts would have been of financial benefit to creditors

generally.

I had also been informed by the directors that they did not propose to put in place a
Deed of Compény Arrangement for any of the Companies should a Voluntary
Administrator be appointed to any of the companies. On that basis, the normal

outcome for a Voluntary Administration of the Companies would be Liquidation.

I considered that there were significant commercial advantages (including tax
advantages) which existed if the Companies were not placed into liquidation but
instead, a Receiver and Manager appointed. One major advantage is that the
Companies would be managed as one group under one insolvency administrator and
would not automatically proceed into liquidation. | believed the Companies had

greater value in being disposéd of to a third party as a “package” rather than

proceeding with a simple liquidation of the Companies.
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In a liquidation of the Companies, a Liquidator would not have to traded and would

have proceeded to sell plant and equipment owned by the Companies as the building

wners would simply have appoint
which would also place immediate pressure on the Home Warranty Insurers to meet
cost over-runs, thereby increasing the total of creditors claims and reducing the

dividend available to unsecured creditors On the other hand, as Receiver and

Manager | considered | would have been able to dispose of the contracts as a
“‘package” to a third party and therefore provide advantages to both creditors and
building owners and in particular, minimise any loss that may have flowed to the Home

Warranty Insurers, which in turn would increase the return to all creditors.

| considered that the appointment of a Receiver and Manager was urgent given the

adverse publicity surrounding the collapse of the Companies.

' was concerned that there are a number of building sites controlled by Avonwood and

Avonwood Homes (QLD) Pty Ltd which were not secure and that assets of the

Companies were being damaged or stolen.

The publicity surrounding the collapse of the Companies had not assisted in
maintaining morale amongst the employees of the Companies. | was informed by the
directors that if efforts were not quickly made to revive the current impasse
surrounding Avonwood that most, if not all, of the employees of Avonwood Homes
(Aust) Pty Ltd were to leave. Their support was required to complete the building

contracts, if for example, an equity investor was found to alleviate the financial

problems of Avonwood and related companies.
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INVESTIGATIONS UNDERTAKEN AND ACTIVITES TO DATE

Since my appointment as Provisional Liquidator of the Avonwood companies on 5 May

2000 I have carried out the following significant tasks:-

Since my appointment as Provisional Liquidator of the Avonwood companies on 5 May

2000, I have carried out a broad range of tasks.

These included taking control over the affairs and property of Avonwood and

conducting an assessment of its trading activities and assets and liabilities.

Subsequently, | elected to carry on the businesses of Avonwood in order to realise its

interests in fand, building contracts and intellectual property.

Avonwood had particular home styles under which it traded. It also traded as
“Balmoral Homes” pursuant to a registered business name. Avonwood had interests

in the following assets :
¢ Land purchased for development.

+ Display homes.

Building contracts and Work in Progress.

*

+ Book Debts and Commissions due.
¢+ Plant and office equipment.

¢ Motor vehicles.
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¢ Display furniture.
¢ Inteliectual property in plans and home designs.
¢ Cash in bank accounts.
The liabilities of Avqnwood may be categorised as follows:-

¢ Trade suppliers of goods and services

Suppliers of telephone, electricity, telecommunications, water, gas

+ Taxation debts

¢ Lease and rental obligations

National Australia Bank Ltd (secured creditor) in respect of financial

éccommodation at $1.5million.
+ Vendors’ Terms contracts deficiencies.

¢ Home Owner Building Wérranty Insurers.

Home Owners for costs exceeding insurance cover.

¢ Construction Works Insurers.
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Upon my appointment, initial action was taken to secure Avonwood assets. This
included the display homes and their contents. The task required the assignment of
various senior and intermediate staff, to attend, ' ‘

supervisor, each display home owned or leased by the Avonwood in Victoria, to
secure access to the properties and their contents. For this purpose, each display
home in Victoria was re-keyed and new security alarm codes established. To further
safeguard each display home from damage or theft, | engaged a 24 hour security
service in some areas. This was considered appropriate in the initial period of my

appointment as a result of concerns over possible damage to the properties by former

sub-contractors in view of the publicity my appointment had received.

Staff at my firm were then instructed to inspect each display home and take an
inventory of its contents. This was being carried out concurrently with my instructions,
to remove and store all items of display furniture in each display home at alternate
locations. Fixtures such as light fittings, kitchens and installed appliances were not
removed. At each site, staff would supervise and direct the removalists in respect of
the removal, transport and storage of the contents. Local alternative storage facilities
were secured after negotiations with !andlords. Suitable security equipment was
installed at storage premises in Hoppers Crossing, Victoria and similar measures

taken at the storage facilities at Hallam and Pakenham to protect the assets of the

Company under my control.

In some cases the owners of leased display homes took physical possession of their
properties and prevented any access to me or my staff. Accordingly, appropriate
action was considered necessary to protect the Avonwood Homes' assets from the

risk of loss and damage that was previously sustained to other properties, particularly

those under construction, prior to my appointment.
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